MARATHIN QL G2
| BLA 97-209 Deci ded July 25, 1997

Appeal froma decision of the Glorado Sate fice, Bureau of Land
Managenent , denyi ng Protest agai nst the Bureau of Land Managenent' s
decision to anend and/or delete oil and gas | ease parcel s froman oil and
gas | ease conpetitive sale. Q3G 60017, etc.

Set aside and renanded; request for stay denied as noot.

1. Admnistrative Authority: General ly--Administrative
Procedure: Administrative Review -Appeal s--RUl es of
Practice: Generally: Appeal s

The Board of Land Appeals wll not apply the exception
toits jurisdiction set out in Bue Sar, Inc., 41 IBLA
333 (1979), in the absence of proof that the Secretary
or Assistant Secretary fornal |y endorsed the decision
under appeal. Wthout such a show ng, the decisionis
infact nade by BLMand is therefore subject to the
Board of Land Appeals' reviewunder 43 CF.R Part 4.

2. Admnistrative Authority: Generally--Board of Land
Appeal s--Regul ations: Interpretation--Rul es of
Practice: Appeal s: Jurisdiction

Aregul atory preanbl e, by itself, does not have the
force and effect of law The Board of Land Appeal s
is the exclusive arbiter of its jurisdiction and is
not bound by the interpretation set out in a

regul atory preanbl e of its grant of authority.

3. Admnistrative Authority: Generally--Board of Land
Appeal s--Qurts--Rul es of Practice: Appeals: S andi ng

to Appeal

Judi cial standing and admni strative standing are

not coextensive; determnations addressing j udicial
standi ng do not control when seeking to deternine
admnistrative standing. Sanding before the Board

of Land Appeal s is governed by 43 CF. R 8§ 4.410(a),
which requires that an appellant be a party to the case
and be adversely affected by a decision. The question
whet her BLM has properly exercised the Secretary's
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discretionis a matter that is appropriate for review
wthin the Departnent, and the fact that courts nay
defer to decisions exercising that discretion renders
it inperative that such decisions be reviewed wthin
the Departnent, as that may be the only opportunity to
test adherence to inportant procedural protections that
have been established to ensure that Departnental

pol i cy has been fol | oned.

4. Admnistrative Authority: Generally--Board of Land
Appeal s--Bureau of Land Managenent - - Resour ce
Managenent F ans--Rul es of Practice: Appeal s:
Jurisdiction

Appeal s chal | engi ng the adequacy of BLMs
i npl enent ati on of a Resource Managenent P an are wthin
the jurisdiction of the Board of Land Appeal s.

5. Bureau of Land Managenent--Q| and Gas Leases:
Appl i cati ons- - Resour ce Managenent H ans

The BLMis not strictly bound by the terns of a

Resour ce Managenent F an when consi deri ng whet her or
not to put a particular parcel of land up for oil and
gas leasing. Leasing decisions set out in a Resource
Managenent P an are subject to nodification based on
site-specific study, and BLMhas authority to elimnate
specific parcels froml easi ng even where they had been
designated i n a Resource Managenent Pl an as general |y
suitable for leasing. However, where no site-specific
anal ysi s has been conducted on parcel s that are renoved
fromavailability for oil and gas |easing contrary to
the terns of a Resource Managenent F an, the natter is
properly renanded to BLMto do such.

APPEARANCES Qaig R Garver, Esq., Denver, lorado, for Appellant;
Lyle K Rsing, Esq., Gfice of the Regional Solicitor, US Departnent
of the Interior, Denver, (olorado, for the Bureau of Land Managenent ;
Eoward B. Zukoski, Esqg., Boul der, ol orado, for (ol orado Environnent al
Qoalition and The WI derness Soci ety.

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Marat hon Q1 Conpany (Marathon) has filed a Notice of Appeal from
the January 8, 1997, Decision of the Glorado Sate Gfice, Bureau of Land
Managenent (BLMor the Bureau), denying Marathon's Protest agai nst BLMs
Deci sion to anend and/ or del ete certain oil and gas | ease parcels fromthe
conpetitive sal e hel d on Novenber 14, 1996. 1/

1/ Mrathon protested "the unwarranted anendnent of " Parcel s G3G 60017 and
G35 60028, and “the del etion of" Parcel s Q3G 60020, GO3G 60021, GO3G 60022,
G35 60026, GG 60027, GG 60029, GG 60030, Q3G 60034, and G3G 60035.
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In late August and early Septenber 1996, Mrathon wote to BLMto
nom nate various lands for inclusion wthin the next schedul ed BLM
conpetitive oil and gas |lease sale. 2/ The parcels cover lands in the
Little Shake Resource Area in Mffat Gounty, ol orado. Mrathon asserts
that it didthis only after its exploratory studies and sei smc program had
identified potential drill sites.

h Septenber 25, 1996, BLMposted notice that the parcel s Mrat hon
had naned woul d be offered for conpetitive | ease sal e on Novenber 14,
1996. However, before the sal e took place, on Novenber 6, 1996, BLMi ssued
"Notice of Addendum#l," advising that various parcels that had been naned
by Marathon were being del eted fromthe schedul ed | ease sales. 3/ The
| ands covered by an additional parcel were anended. n Novenber 13, 1996,
BLMi ssued "Noti ce of Addendum#2" del eting portions of two parcels. 4/

The Bureau issued no site-specific analysis stating its reasons for
renovi ng the parcels fromthe | ease sale. The record indicates that the
parcel s were del eted due to their "location wthin environnental ists'
proposed w | derness areas.” See BLM433. 5/

h Novenber 18, 1996, Marathon filed a formal Protest agai nst BLMs
actions. The Bureau' s Decision denying the Protest confirned that the
parcel s were del eted because "[|]ands contai ned in those parcels are
| ocated wthin an area whi ch has been proposed by the Gl orado
Environnental Qoal i ti on (CEQ and nunerous endorsi ng organi zations for
W | derness designation.” See BLM17. The Bureau cited a docunent entitled
"(onservationi sts' WIderness Proposal for BLMLands" (WI derness
Proposal ), noti ng:

As to areas that have been proposed for w | derness
desi gnation by CEC and endorsi nhg organi zati ons, there has been no
formal admnistrative gui dance for protection of w | derness
values in [non-w | derness study area] areas. Because this
situation al so occurs in a number of other states as well, the
Departnent is devel oping a policy pertaining to this issue.

In the neantine, BLMw || continue to nanage these lands in
accordance wth the land use pl anni ng deci si ons nade i n Resour ce
Managenent Pl ans (RWPs); however, the inplenenta- tion of oil and
gas leasing decisions in these areas wll be

2/ These "nom nations" are nore accurately char acterized by BLM as

"i nf or nal expreSS| ons of interest in |easing" these parcels. See
Governnent' s Response to Appel | ant' s Response (Gver nnent Response) at 5.

3/ The parcel s del eted were Q3G 60020, Q3G 60021, G3G 60022, G3G 60026,
G0G 60027, GOG 60028, GOG 60029, GOG 60030, GG 60034, and Q3G 60035.

4/ The descri ption of Parcel Q3G 60017 vas agai n amended apparent |y

addi ng acreage. Parcel Q3G 60028 was del eted a second tine, apparently
redundant | y.

5/ The Bureau has provided a pagi nated "Docunent List." References are to
the page nunbers associ ated wth specific docunents.
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hel d i n abeyance, pending further eval uation by the Departnent.
Soecial care will be taken to consider natural values in the
devel opnent of alternatives and anal ysis of inpacts in our

envi ronnent al assessnents for actions proposed or considered
in these areas as well.

Lands | ocated wthin the proposed areas, whether requested
informal |y or by nonconpetitive offer to lease, wll not be
offered for conpetitive oil and gas leasing at this tine.

See BLM18. The Bureau noted Marathon's right to appeal that decision
and naned CEC and the Land and Véter Fund (LVW) as adverse parties under
43 CF.R §4.413. 6/ 1d.

Marathon filed its Notice of Appeal, along wth a Satenent of Reasons
(SR, Request for Expedited Gonsideration, and Petition for Say pendi ng
appeal. By Oder dated March 6, 1997, we recogni zed CEC and LW
as Respondents and granted expedited consideration of the natter.

[1] Ve first address Appel lant's contention that this Board | acks
jurisdiction to review BLMs deci sion under the doctrine set out in B ue
Sar, Inc., 41 IBLA 333 (1979). 7/ Appellant relies on the statenent in
that case that this Board | acks jurisdiction where a decision by BLMi s
"nade at the direction” of an Assistant Secretary of the Interior. 1d.
at 336. In Bue Sar, the Assistant Secretary of the Interior for Indian
Affairs had i ssued a witten order cancelling Indi an Honestead patents, in
order to return the lands described therein to trust status so that the
estates of the patent hol ders coul d be probated by the Departnent. The
Assistant Secretary al so requested BLMto issue trust patents to the heirs
of these individuals for the sane lands. The Drector, BLM issued a
nenorandumto the local Sate Drector instructing himto i ssue a deci sion
cancel l ing these patents and providing for the issuance of new trust
patents, as directed by the Assistant Secretary. A group of |essees and
successors of |essees of various uraniumleases on the | ands in question
appeal ed the action, but we dismssed the appeal, ruling that,

6/ The Bureau did not specifically refer to that provision, but its
pur pose in nanmng those parties was evi dent.
7/ Appellant advised that it filed an action challenging BLMs decision in
the US DOstrict Qurt for the Dstrict of Glorado. Mrathon QI . .
Babbitt, Avil Action No. 97-AP-266. Appellant indicated that it desired
to have the instant appeal to this Board di smssed because it w shed to
clarify that BLMs decision was final agency action, such that it was ripe
for inmediate judicial review See SCRat 2. Onh June 16, 1997, the
Dstrict Gurt dismssed Marathon' s acti on.

Appel  ant has not w thdrawn the pending appeal and it renains
justiciable.
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where a deci sion has been nmade by an Assistant Secretary of the Interior or
at his direction, that decision is not subject to reviewon appeal to this
Board under the procedures prescribed in 43 CF. R Part 4, and the Board
has no jurisdictionin the natter. 1d. at 335.

In The Wl derness Society, 122 IBLA 162 (1992), we declined to review
a decision where a BBMSate Drector issued a decision approving a record
of decision for an environnental inpact statenent regarding a vegetative
treatnent programand the Assistant Secretary, Land and Mneral s
Managenent , subsequent|y formal |y concurred in witing in the sel ection of
the vegetative treatnent program prior to the filing of the notice of
appeal of the Sate Orector's decision. 1d. at 162-64. Smlarly, in
Marathon Q1 ., 108 IBLA 177 (1989), the Assistant Secretary's witten
approval of a decision by the Drector, Mneral s Minagenent Service, barred
the bringing of an appeal to this Board. 8/

Marat hon asserts that it becane anware that "a nunber of actions,
decisions and policies * * * had been earlier adopted by the Secretary
and inposed by his office on the lorado Sate Gfice of the BLM" See
SCRat 7. Accordingly, it argues, our jurisdictionis barred by B ue
Sar. Appellant points only to a July 8 1996, |etter fromBob Arnstrong,
Assistant Secretary, Lands and Mneral s Managenent, to Honorabl e David E
Saggs, U S House of Representatives, stating:

Thank you for your letter of April 24, 1996, to Secretary of
the Interior Bruce Babbitt, regarding interi mprotective neasures
for certain lands in lorado not presently part of [BLMS]

W | derness proposal s. Secretary Babbitt has asked ne to respond.

The Bureau conpl eted its study of all public |ands
in Glorado for wlderness suitability in 1991 and forwarded
recommendati ons to Gongress. This study, nmandated in Section 603
of the Federal Land Policy and Managenent Act, was conpl et ed over
a 15-year period and resulted in nearly 400,000 acres of
800, 000 acres studi ed bei ng recommended for w | der ness
designation. UWhtil CGongress acts on these recommendations, the
Bureau wll protect the existing wlderness values within all
800, 000 acres of these w | derness study areas (V&A .

The Gl orado Environnmental Qoal ition has proposed w | der ness
designation for public lands not included in the Bureau' s
recommendat i ons to Gongress. Though the Bureau' s recommendat i ons
were conpr ehensi ve and open to extensive public

8/ W also noted that the Board | acks jurisdiction where the Assistant
Secretary issues the initial decision, rather than approving an agency
deci si on.
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dialog, it is understandabl e that when eval uating subjective

val ues, such as apparent natural ness and out st andi ng
opportunities for solitude and primtive recreation, the various
interests nmay arrive at different conclusions.

The overal | nanagenent of non-VA | ands i s establ i shed
through | and use plans. Existing plans have been utilized to
protect areas through alternative admnistrative designations,
such as Areas of Qitical Environnental Goncern, but there is
not, nor has there been, any formal admnistrative interim
gui dance establ i shed specifically to protect w | derness val ues in
non- VA ar eas.

The Bureau i s concerned about the appropriate nanagenent of
areas whi ch have not been included inits land use pl ans
as Wl derness or Vs but whi ch have been nomnated for that
status by various interested parties. Because this issue coul d
potential ly invol ve any western Bureau Sate (fices, several
[BLM Sate Drectors and the [BLM Vdshington Gfice are
di scussi ng the devel opnent of a Bureau policy on this issue.

In the neantine, | understand that the Bureau' s (ol orado
Sate Drector, M. Don Qaser, has agreed to hol d i n abeyance
leasing wthin the areas nomnated for wlderness designation by
the Goalition, pending clarification of the Bureau's policy on
this issue. The Bureau wll also evaluate all other proposed
activities that may affect the wlderness val ues of the area of
concern to the Goalition and wll include an alternative that
woul d protect existing wlderness values in all environnental
assessnents of proposed projects in these areas. The Bureau w ||
al so consi der whether reasonabl e alternatives exi st to conduct
sone proposed activities in a non-inpairing nanner in the
Qoalition's proposed V&As.

See SCRat Ex. H (enphasis supplied). This letter does not constitute
approval by Assistant Secretary Arnstrong of BLMs actions here. |nstead,
as denonstrated by the highlighted | anguage, it nerely advi ses Gongressnan
Skaggs of what BLMwas doing in regard to the questions he had previously
rai sed.

Marat hon al | udes very generally to the fact that CEC "prepared and
presented to officials wth the Departnent (the precise identity of whom
is unknown to Marathon)" a proposal to "nmanage over 200,000 acres of BLM
lands in Golorado as if they were statutory wlderness areas.” See SR
at 7. However, Mirathon recogni zes that it was BLMthat took the action
it objects to, that is, that "BLMdetermned to reverse and discard the
final, published results of the Departnent's extensive w | derness review
study conducted under the auspices of § 603 of ALPMA ™" Id.
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Marat hon al so indicates that "instructions were issued to state office
personnel that they conply scrupulously wth the requests nade by CEC in
its brochure,” and "BLMwas instructed to ignore and violate its
own existing plans and regul ations.” See SR at 8 (enphasis supplied).
Mar at hon negl ects to informus who issued such instructions, when, or how

There is no evidence that the Secretary or Assistant Secretary directed or
fornal |y endorsed a decision as to the specific parcels at issue here.

Wt hout such a show ng, the decisionis in fact nade by BBMand i s
therefore subject to reviewunder 43 CF. R Part 4.

[2] The Bureau asserts a different ground for di smssing the present
appeal , asserting that this Board |l acks jurisdiction to reviewa BLM
decision to renove a parcel froma conpetitive sale. See Governnent's
Mtion to Dsmss at 2. The Bureau points to the foll owng | anguage i n the
Preanbl e to the rul enaki ng wherei n procedures for | ease sal es were adopt ed:

Several comments suggested inclusion in the final rul enaki ng
of a provisionto allowa person who has submtted an inf ornal
expression of interest the opportunity to appeal if the Bureau
wthdraws a parcel fromconpetitive sale. This suggestion to
nake a Bureau action to wthdraw a parcel an appeal abl e deci si on
has not been adopt ed.

53 Fed. Reg. 22829 (June 17, 1988). 9/

It is established that a regulatory preanbl e, by itself, does not have
the force and effect of law Chio Manufacturers' Association v. Aty of
Akron, 628 F. Supp. 623, 634 (ND Chio 1986), rev'd on ot her grounds,

801 F.2d 824 (6th Qr. 1986), cert. denied, 484 US 801 (1987) (citing
Chrysler Gorp. v. Brown, 441 US 281, 315-16 (1979)); Janes R Ragsdal e,
137 I BLA 243, 246-47 (1996). Wiile a regul atory preanhbl e nay be used to
interpret an ani guous regul ation, it cannot derogate the plain words of
the regulations or enlarge their neaning. See Ronald Val nonte, 87 | BLA
197, 201 (1985). "Regulatory preanbles * * * nay be useful aids in the
interpretation of an anbi guous regul ation, but they cannot supplant the
regul ation, itself." Id. at 201. The regulation in question here is
43 CF.R § 4.410, establishing the jurisdiction of this Board. The

9/ Uhder 43 CF. R § 3120.3-1, the Drector of BLMhas authority to

"el ect to accept informal expressions of interest” in leasing parcels, in
lieu of accepting "nomnations requiring submssion of the national m ni num
acceptable bid." 1 June 17, 1988, the DO rector announced that he had
elected "to permt infornmal expressions of interest” and that he declined
"toinplenent a fornal nomnation process at this tine." 53 Fed. Reg.

22814 (June 17, 1988). As far as we know the election to accept infornal
expressions of interests in lieu of fornmal nomnations wth bid noneys was
ineffect at the tine at issue here.
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Board is the exclusive arbiter of its jurisdiction. Texas Ol & Gas Qorp.,
58 IBLA 175, 180, 88 Interior Dec. 879, 882 (1981). Thus, it is the
exclusive arbiter of the neaning of 43 CF. R 8 4.410 and is not bound by
the interpretation set out in the regul atory preanbl e.

[3] Ve noteinitially that we are not bound by the ruling of the US
Dstrict Qurt for the Ostrict of Golorado in Marathon Q1 G. v. Babbit,
dvil Action No. 97-AP-266 (O der on Mtion to Dsmss (June 16, 1997)),
ruling that that Gourt |acks the power to redress Marathon' s cl ai ned
injuries fromBLMs actions here, because of the Departnent's
broad di scretion in determning whether to nmake | and avail abl e for |easing.

Frst, it is established that judicia standing and admnistrative
standing are not co-extensive; determnations addressing judicial standi ng
do not control when seeking to determne admnistrative standing. Hgh
Desert Miltiple-Use Galition, 116 I BLA 47, 48-49 n.1 (1990); ol orado Qpen
Space Gouncil, 109 IBLA 274, 286 (1989); In Re Pacific Qoast Ml ybdenum
68 1 BLA 325, 332 (1982). Sanding before the Board is not governed by
determnations on judicial standing, but by 43 CF. R 8§ 4.410(a) whi ch
requires that the appellant be a party to the case and be adversely
affected by a decision. Second, the question of whether BLMhas properly
exercised the Secretary's discretionis a matter that is appropriate for
reviewwthin the Departnent.

VW are not convinced by BLMs assertion that no right of appeal exists
because the filing of an infornal expression of interest creates a "nere
hope or expectancy" rather than a property interest. See BLMs Response to
Appel lant's Response at 9. It is admttedly well established that an
application for an oil and gas lease is properly characterized as a hope or
expectancy rather than a vested property right. Schraier v. H ckel,

419 F.2d 663 (DC dr. 1969); MDade v. Mrton, 353 F. Supp. 1006, 1010
(DDC 1973), aff'd, 494 F.2d 1156 (DC dr. 1974); Atex Ql Gorp., 73
IBLA 73 (1983). The discretion reserved to the Secretary of the Interior
to accept or reject a lease offer also neans that the Secretary is not
precl uded fromw thdraw ng the | and frommneral |easing and then rejecting
a previously filed | ease offer on the basis of that wthdrawal. Until

i ssuance of a lease, a lease offer wll not be considered a valid existing
right, which is "immune fromdenial or extinguishnent by the exercise of
secretarial discretion" and thus excepted fromthe effect of a wthdrawal .
The Bureau of Land Managenent WI derness Review and Valid Existing R ghts,
Solicitor's Qoinion, 83 Interior Dec. 909, 912 (1981). The filing of an
ol and gas | ease application or offer is a nere hope or expectancy, as
agai nst the Governnent, since it creates no property interest, such that
rejection of the offer by BLMdoes not violate constitutional due process.
See, e.g., Thomas J. Horence, 103 | BLA 255, 258 (1988).

However, we have not ruled that there is no right to admnistrative
review of BLMdecisions rejecting applications for oil and gas | eases.
To the contrary, we have always al | oned such appeals. The inplication of
these holdings is that, although Gonstitutional due process protections
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such as right to conpensation or to receive an evidentiary hearing prior
to deprivation are not invoked, a party nay neverthel ess be "adversely
af fected" by a decision denying its offer or application wthin the
neaning of 43 CF. R § 4.410(a).

[4] Athough there was no offer or application here, it is well
est abl i shed that appeal s chal | engi ng the adequacy of BLMs
i npl enentation of an RMP are wthin the Board s jurisdiction. See
43 CF.R § 1610.5-3(b); lorado Environnental (oalition, 130 I'BLA 61, 65
(1994); Headwaters, Inc., 101 IBLA 234, 237-38 (1988). The area in
guestion i s governed by the Littl e Snake R ver RWP, Further, that RW
expressly provides that the lands in these parcels are "open to oil and gas
| easi ng and devel opnent, subject to the | ease terns and (as appl i cabl e)
| ease stipul ations noted in" that RW. See Little Snake R ver RWP
Arendnent (SORat Ex. A at 3. Appellants affirnatively assert that BLMs
decision not to put the parcels up for |ease violates that RW.

By protesting, Appellant becane a "party to the case” wthin the
neaning of 43 CF. R 8 4.410(a). Appellant alleges that it has expended
funds and the tine of its personnel toward studying the oil and gas
produci ng potential of the Little Shake Resource Area, including devel opi ng
an "expensi ve 3-D sei smic programto devel op potential |ocations for
drilling." It also points to the fact that BLMs refusal to put the
parcel s up for |ease denies it the chance to secure | eases on | ands
surrounding areas that it wshes to devel op for protective purposes. 10/

W hol d t hat

10/  Appellant asserts as fol | ows:

"[Appel lant's] reviews of the Ql and Gas R ats in the state office
* * * denonstrated that the region had been | eased for many years. Certain
of [Appellant's] target region was under |ease, and becane the subject of
negotiations for farmin or joint participation agreenents. Qher |ands
had previously been | eased, and accordingly were avail abl e for nom nation
and conpetitive |easing. Sill other |ands were subj ect to | eases whi ch
were on the verge of expiring.

“[ Appel lant] relied upon these facts and the lawin naking its
deci sion to conduct regional geol ogical studies in the area, to conduct
a 3-Dseismc program and to enter into farmin arrangenents contai ni ng
strict drilling requirenents wth existing | essees. To date, [Appellant]
has expended approxi mately $3.5 mllion in its exploratory efforts in the
area. [Appellant's] contracts were negotiated to all ow [ Appel l ant] the
opportunity to delay its exploratory drilling just |long enough to give it
an opportunity to bid for newleases in the vicinity of its proposed
drilling before its drilling |ocations becane public. Timng in such
matters in critical. If lands which are in the nearby vicinity of an
expl oratory wel | becone avail able for |ease after the | ocation and/ or
results of that well are known, then any increase in val ue of such | ands
which is directly attributable to the expenditure of [Appellant's] risk
capital wll be enjoyed by others, at [Appellant’'s] expense. That
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Appel lant has all eged facts sufficient to showthat it is adversely
affected by BLMs decision, and that it therefore has standing to appeal
fromBLMs denial of its protest against its decision not to open these
parcels to oil and gas leasing, as its economc interests in seeking
devel opnent of the areas woul d be injured by an incorrect decision.

[5] Turning to the nerits, we have held that BLMis not strictly
bound by the terns of an RWP when consi deri ng whether or not to | ease a
particul ar parcel. Indeed, BLMhas authority to elinmnate specific parcels
froml easi ng even where they had been designated in an RWP as general |y
suitable for |easing. Anendnent of the governing RW would not be
necessary whenever site-specific analysis indicated that |ands whi ch had
been designated in the RW as general ly suitable for |easing w thout
restrictions should not be leased at all. Golorado Environnental Gouncil,
125 I BLA 210, 222 n. 13 (1993).

What is missing inthis matter is any site-specific analysis as to the
particul ar parcels involved herein. There is no doubt that BLM enjoys
consi derabl e discretion to depart fromits RMP in any specific case, and it
nay well be able to justify excluding these parcels fromleasing for
envi ronnental purposes, but it has not yet done so on a case-by-case basis.

In these circunstances, it is appropriate to set aside BLMs Deci sion
denying Marathon's Protest and to remand the natter to BLMfor further
consideration of that Protest, including preparation of site-specific
anal yses concerning the parcels it has determned are not available for
| easi ng.

Ve note that the Golorado Sate fice, BLM has adopted by
I nstruction Menorandum (1M No. Q3 97-044, a "Policy for the Managenent of
Lands Described in [(EC s] WIderness Proposal for [BLM Lands."” That
policy appears to arrive at nuch the sane concl usi on we reach herein,
specifically by inposing the followng step: "Initiate an eval uati on of an
area or areas whenever discretionary actions that mght have irreversible
or irretrievabl e inpacts are proposed in the areas recomnmended for
W lderness by the CEC" (Governnent's Mition to Take Gficial Notice,
Enclosure Bat 2.) Qher specific steps outlined in the IMrequire review
of the specific areas involved to deternmine whether w | derness criteria
have been net, such that a decision not to put those particul ar | ands up
for leasing mght be justified on a case-by-case basis.

In viewof our ruling on the nerits, the pending Request for Say is
deni ed as noot .

fn. 10 (conti nued)

circunstance el imnates a significant portion of the profit potential of

an expl oratory program and nakes the drilling of the first well |ess
economc, or -- in nay cases -- entirely uneconomic. S nce risk and

specul ation are intrinsic to the exploratory business, it is inpossible

to quantlfy w th any precision the nonetary inpact of appl ying the
departnent’ s unpubl i shed, unknown and entirely illegal "interi mpolicy'

agai nst [Appellant]. However, that damage is significant, and it conpounds
w th each further del ay."
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
denying Marathon's Protest is set aside, and the matter is renanded for
further action consistent wth this Decision.

David L. Hughes
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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